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BILL AS INTRODUCED AND PASSED BY SENATE S.103
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S.103
Introduced by Senators Ram Hinsdale, Chittenden, Clarkson, Gulick, Hardy,
Harrison, Perchlik, Vyhovsky, Watson and White

Referred to Committee on Econ. Dev., Housing and General Affairs
Date: February 24, 2023
Subject: Labor; employment practices; public accommodations; fair
employment; discrimination; equal pay; agreements not to compete
Statement of purpose of bill as introduced: This bill proposes to amend the
laws prohibiting discrimination in employment and places of public
accommodation to provide that harassment need not be severe or pervasive to
constitute unlawful discrimination. This bill also proposes to prohibit
agreements to settle an employment discrimination claim from prohibiting the
employee from working for the employer or an affiliate of the employer and to
prohibit pay discrimination based on an employee’s race, national origin, or
physical or mental condition. In addition, this bill proposes to restrict
agreements that prohibit individuals from competing with their former

employers following the conclusion of their employment.

An act relating to amending the prohibitions against discrimination
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It is hereby enacted by the General Assembly of the State of Vermont:
A S 408 10 a0 ondod o 1ood.
§ 4%5. UNLAWFUL EMPLOYMENT PRACTICE
(a) Wshall be unlawful employment practice, except where a bona fide
occupationdqualification requires persons of a particular race, color, religion,
national origin, ¥¢X, sexual orientation, gender identity, ancestry, place of birth,
age, crime victim staus, or physical or mental condition:

(1) For any empldger, employment agency, or labor organization to
harass or discriminate againS§any individual because of race, color, religion,
ancestry, national origin, sex, seX¥§al orientation, gender identity, place of birth,
crime victim status, or age or against% qualified individual with a disabilitysz,

* %k

(3) For any employment agency to fail¥gr refuse to classify properly or
refer for employment or to otherwise harass or diSgriminate against any
individual because of race, color, religion, ancestry, n&ional origin, sex, sexual
orientation, gender identity, place of birth, crime victim st&us, or age or
against a qualified individual with a disabilityz,

(4) For any labor organization; to limit, segregate, or qualifWyits

membership with respect to any individual because of race, color, reliddn,

ancestry, national origin, sex, sexual orientation, gender identity, place of D¥gth,
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nelgbership or against a qualified individual with a disability;.

% ok %

(7) Mgr any employer, employment agency, labor organization, or
person seekinggmployees to discriminate between employees on the basis of

sex, race, or nation#l origin or against a qualified individual with a disabilit

by paying wages to em@loyees of one sex, race, or national origin or an

employee who is a qualific&kindividual with a disability at a rate less than the

rate paid to employees of the ol¥ger sex or a different race or national origin or

without the physical or mental con@ition of the qualified individual with a

disability for equal work that requires Sgual skill, effort, and responsibility and
is performed under similar working conditf§ns. An employer who is paying
wages in violation of this section shall not redu§¢ the wage rate of any other
employee in order to comply with this subsection.

(A) An employer may pay different wage ratdgunder this subsection
when the differential wages are made pursuant to:

% ok %

(iv) A bona fide factor other than sex, race, national or%gin, or

physical or mental condition. An employer asserting that differential Wigges

are paid pursuant to this subdivision (7)(A)(iv) shall demonstrate that the
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resfect to the position in questions; and is based upon a legitimate business

consid®ation.

(8) RetaMgtionprehibited: An employer, employment agency, or labor
organization shall Mgt discharge or in any other manner discriminate against
any employee because %ge employee:

% ok %

(1) An agreement to settle a%laim of a violation of subsection (a) of this

section shall not prohibit, prevent, & otherwise restrict the employee from

working for the employer or any parenfcompany, subsidiary, division, or

affiliate of the employer. Any provision of%gn agreement to settle a claim of a

violation of subsection (a) of this section that viglates this subsection shall be

void and unenforceable with respect to the individl who made the claim.

(1)_An employee shall not be required to demonstralg the existence of

another employee or individual to whom the employee’s tr8@tment can be

compared in determining whether a violation of the provisions &f this section
occurred.

(k) Notwithstanding any State or federal judicial precedent to the cOgtrary:

(1) harassment and discrimination need not be severe or pervasive td

O ULC d VIOIdUOIL O CCLUIU1I, dllU
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chacteristic would consider to be a petty slight or trivial inconvenience shall

not corigitute unlawful harassment or discrimination pursuant to this section.

Sec 2. 21 %S.A. § 495d is amended to read:
§ 495d. DEFINJTIONS

As used in this Sgbchapter:

(13)(A) “Sexual har®gsment” is a form of sex discrimination and means
unwelcome sexual advances, réquests for sexual favors, and other verbal e,

physical, written, auditory, or visu#gconduct of a sexual nature when:

(A)(i) submission to that con@gct is made either explicitly or
implicitly a term or condition of employmdg;

B)(ii) submission to or rejection of s&¢h conduct by an individual is
used as a component of the basis for employment d§¢isions affecting that
individual; or

€E6)(iii) the conduct has the purpose or effect of st
interfering with an individual’s work perfermanee or creating M intimidating,
hostile, or offensive work environment.

(B) Sexual harassment need not be severe or pervasive in ord8 to be

unlawful pursuant to this subchapter.
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em@oyee’s race, color, religion, national origin, sex, sexual orientation, gender

identitgancestry, place of birth, age, crime victim status, or physical or mental

condition thgt interferes with the employee’s work or creates a work

environment th%t is intimidating, hostile, or offensive. In determining whether

conduct constitutestharassment:

(A) The deteMuination shall be made on the basis of the record as a

whole, according to the tot&8lity of the circumstances, and a single incident ma

constitute unlawful harassment

(B) Incidents that may be%arassment shall be considered in the

aggregate with varying types of condu®and conduct based on multiple

characteristics viewed in totality, rather tha%in isolation.

(C) Conduct may constitute harassmett, regardless of whether:

1) the complaining employee is the in8vidual being harassed;

ii) the complaining employee acquiesced & otherwise submitted

to or participated in the conduct;

(ii1) the conduct is also experienced by others outsMle the

protected class involved in the conduct;

iv) the complaining employee was able to continue carryig out

the employee’s job duties and responsibilities despite the conduct;
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Se®3. 9 V.S.A. § 4501 is amended to read:
§ 4501, DEFINITIONS

As used¥n this chapter:

(12)(A) “HaMgss” means to engage in unwelcome conduct that detracts

from, undermines, or ifgerferes with a person’s:

(1) use of a pla% of public accommodation or any of the

accommodations, advantages ilities, or privileges of a place of public

accommodation because of the per8gn’s race, creed, color, national origin

marital status, sex, sexual orientation, dgnder identity, or disability: or

(i1) terms, conditions, privileg®g, or protections in the sale or

rental of a dwelling or other real estate, or in th§ provision of services or

facilities in connection with a dwelling or other red%estate, because of the

person’s race, sex, sexual orientation, gender identity, #Mge. marital status,

religious creed, color, national origin, or disability, or becalige the person
intends to occupy a dwelling with one or more minor children, % because the

person is a recipient of public assistance, or because the person is a%ictim of

abuse, sexual assault, or stalking.

(B) Notwithstanding any judicial precedent to the contrary, harasSg
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unf&wful harassment:

(1) The determination shall be made on the basis of the record as a

whole, acc®ding to the totality of the circumstances, and a single incident ma

constitute unlaWgful harassment.

(i1) In&dents that may be harassment shall be considered in the

aggregate with varying®ypes of conduct and conduct based on multiple

characteristics viewed in toWgality, rather than in isolation.

(ii1) Conduct may %onstitute unlawful harassment. regardless of

whether:

I) the complaining per8n is the person being harassed;

II) the complaining person%gcquiesced or otherwise submitted

to or participated in the conduct;

(III) the conduct is also experienceby others outside the

protected class involved in the conduct;

IV) despite the conduct, the complaining p&son was able to:

aa) use the place of public accommodation & any of the
accommodations, advantages, facilities, or privileges of the place o%public
accommodation; or

(bb) enjoy the benefit of applicable terms, conditions,
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othWy real estate:

(V) the conduct resulted in a physical or psychological injury;

/1) the conduct occurred outside the place of public

accommodation or%he dwelling or other real estate.

(C) Behavior%hat a reasonable person with the same protected

characteristic would consid¥y to be a petty slight or trivial inconvenience shall

not constitute unlawful harassn¥gnt or discrimination pursuant to this chapter.

(D) The provisions of thiSssubdivision (12) shall not apply to any

action brought under this chapter pursuint to the provisions of 16 V.S.A.

§ 570f.

Sec. 4. 9 V.S.A. § 4503 is amended to read:

§ 4503. UNFAIR HOUSING PRACTICES

(d)(D)—As-used-in-this section,“harass’ means-to-engagdgn t
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[Repealed.]

Sec. 5. 21 V.S.A. § 4950 is added to reac®

§ 4950. AGREEMENTS NOT TO COMPE ®: PROHIBITION;

EXCEPTIONS

(a) Except as otherwise provided by this section, d%reements not to

compete are prohibited.

(b) Notwithstanding subsection (a) of this section, a key etdployee may

enter into an agreement not to compete with an employer at the

commencement of employment or in relation to a promotion or a substntial

change in the employee’s job responsibilities if the agreement satisfies all 8
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chdfee in the employee’s job responsibilities:

(1) the employee receives additional compensation in relation to

the promoti&n or substantial change in the employee’s job responsibilities; and

(i1) She agreement not to compete is supported by substantial

consideration that iS%pecified in the agreement and is commensurate with the

burden imposed on the Sgployee by the agreement.

(B) If the agreemeM is in relation to the commencement of

employment, the agreement not 8 compete is supported by substantial

consideration that is specified in the #3greement and is commensurate with the

burden imposed on the employee by the #greement.

(2) The agreement is in writing and sidged by the employer and the

employee.

(3)(A) If the agreement is entered into in relati® to the commencement

of employment, it is provided to the employee with the folnal offer of

employment or 10 calendar days before the commencement oMemployment

whichever is earlier.

(B) If the agreement is entered into in relation to a promotioror a

substantial change in the employee’s job responsibilities, it is provided to
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witlgan attorney prior to signing the agreement and that the employer shall

reimbuMe the employee for the cost of consulting with an attorney for the

purpose of Mgviewing the agreement and obtaining legal advice.

(B) T agreement shall, at a minimum, provide that the employer

shall reimburse the &nployee for up to two hours of attorney time.

5) The limitatiom&set forth in the agreement are reasonable in time,

geographical area, and the sgpe of activity to be restrained.

¢) Nothing in this section sh#ll be construed to prohibit:

(1) an agreement that prohibitShe disclosure of trade secrets as defined

in 9 V.S.A. § 4601 or a nondisclosure agf§ement that protects confidential

business information that does not constitute %&trade secret;

(2) a nonsolicitation agreement between amgmployer and an employee,

provided that the limitations set forth in the agreemen®are reasonable in time,

geographical area, and the scope of activity to be restrain€® or

(3) an individual from entering into an agreement not t¢compete in

relation to:

(A) the sale of all or substantially all of the individual’s own&ship

interest in:
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a s@bsidiary or division of a business;

(B) the dissolution of a partnership in which the individual is a

partner or e dissociation of the individual from a partnership: or

(C) tfe dissolution of a limited liability company in which the

individual is a member or the termination of the individual’s interest in a

limited liability compal%

(d) Any provision of amegmployment contract or other agreement entered

into on or after July 1, 2023 th® violates the provisions of this section shall be

void and unenforceable.

(e) As used in this section:

(1) “Agreement not to compete” meMgs any agreement between an

individual and a business that restrains the indiWdual from engaging in a

lawful profession, trade, or business.

2) “Executive, administrative, or professional eMgployee” means an

employee who is exempt from the wage and hour provisior of the Fair Labor

Standards Act pursuant to 29 U.S.C. § 213(a)(1) and is employ¥d in a bona

fide executive, administrative, or professional capacity, as defined fyrsuant to

29 C.F.R. Part 541.

(3) “Key employee” means an individual who:

O1CSS1011d] CIIIPIOYyCC, dlld
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theWermont average annual wage.

My “Nonsolicitation agreement” means an agreement between an

employer ant an employee pursuant to which the employee agrees not to:

(A) solWit or recruit the employer’s employees: or

(B) solicit 4 transact business with customers or clients of the

employer who were custolgers or clients while the employee was employed by

the employer.

(5) “Vermont average annudwage” means the most recent annual mean

wage for Vermont published by the U. 3 Bureau of Labor Statistics.

Sec. 6. EDUCATION AND OUTREACH

The Secretary of Commerce and Community8)evelopment, the Attorney

General, and the Commissioner of Labor shall, on oMbefore October 15, 2023,

jointly develop and make available on the Agency of CoMymerce and
Community Development’s, the Attorney General’s, and the Wepartment of

Labor’s websites information and materials to educate and infornMgmployers

and employees about the provisions of 21 V.S.A. § 4950.

Sec. 7. EFFECTIVE DATE
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at are entered into on or after

Sec. 1. 21 V.S.A. § 495 is amended to read:
$495. UNLAWFUL EMPLOYMENT PRACTICE

(a) It shall be unlawful employment practice, except where a bona fide
occupational qualification requires persons of a particular race, color,
religion, national origin, sex, sexual orientation, gender identity, ancestry,
place of birth, age, crime victim status, or physical or mental condition:

(1) For any employer, employment agency, or labor organization to
harass or discriminate against any individual because of race, color, religion,
ancestry, national origin, sex, sexual orientation, gender identity, place of
birth, crime victim status, or age or against a qualified individual with a
disability;.

% sk ok

(3) For any employment agency to fail or refuse to classify properly or
refer for employment or to otherwise harass or discriminate against any
individual because of race, color, religion, ancestry, national origin, sex,
sexual orientation, gender identity, place of birth, crime victim status, or age
or against a qualified individual with a disability;.

(4) For any labor organization; to limit, segregate, or qualify its
membership with respect to _any individual because of race, color, religion,
ancestry, national origin, sex, sexual orientation, gender identity, place of

bzrth crime vzctzm status or age fe—d—z&e;%%a—fe—agams—t—wey—mdﬁﬁdbta{—ef

i-liS‘—H‘l-Eﬁ‘l-bEﬁS‘-]‘Hﬁ— or aszalnst a aualzf ed zndzvzdual wzth a dzsabllltv

% sk ok

(7) For any employer, employment agency, labor organization, or
person seeking employees to discriminate between employees on the basis of
sex, race, or national origin or against a qualified individual with a disability
by paying wages to employees of one sex, race, or national origin or an
employee who is a qualified individual with a disability at a rate less than the
rate paid to employees of the other sex or a different race or national origin or
without the physical or mental condition of the qualified individual with a
disability for equal work that requires equal skill, effort, and responsibility and
is performed under similar working conditions. An employer who is paying
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wages in violation of this section shall not reduce the wage rate of any other
employee in order to comply with this subsection.

(A) An employer may pay different wage rates under this subsection
when the differential wages are made pursuant to:

& sk ok

(iv) A bona fide factor other than sex, race, national origin, or
physical or mental condition. An employer asserting that differential wages
are paid pursuant to this subdivision (7)(4)(iv) shall demonstrate that the
factor does not perpetuate a sex-based differential in compensation; based on
sex, race, national origin, or physical or mental condition; is job-related with
respect to the position in questions; and is based upon a legitimate business
consideration.

& sk ok

(C)  Nothing in this section shall be construed to diminish an
employee’s right to privacy regarding a disability or physical or mental
condition _under any other law, or pursuant to an applicable contract or
collective bargaining agreement.

(8) Retaliation-prohibited- An employer, employment agency, or labor

organization shall not discharge or in any other manner discriminate against
any employee because the employee:

& sk ok

(i) An agreement to settle a claim of a violation of subsection (a) of this
section_shall not prohibit, prevent, or otherwise restrict the employee from
working for the employer or any parent company, subsidiary, division, or
affiliate of the emplover. Any provision of an agreement to settle a claim of a
violation of subsection (a) of this section that violates this subsection shall be
void and unenforceable with respect to the individual who made the claim.

(i) _Except for claims alleging a violation of subdivision (a)(7) of this
section, an_emplovee shall not be required to demonstrate the existence of
another _employee or individual to whom the employvee’s treatment can be
compared to establish a violation of this section.

(k) Notwithstanding any State or federal judicial precedent to the contrary:

(1) harassment and discrimination need not be severe or pervasive to
constitute a violation of this section; and

(2) _behavior that a reasonable emplovee with the same protected
characteristic would consider to be a petty slight or trivial inconvenience shall
not constitute unlawful harassment or discrimination pursuant to this section.
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Sec. 2. 21 V.S.A. § 495d is amended to read:
§ 495d. DEFINITIONS
As used in this subchapter:

& sk ok

(13)(4) “Sexual harassment” is a form of sex discrimination and means
unwelcome sexual advances, requests for sexual favors, and other verbal o¥,
physical, written, auditory, or visual conduct of a sexual nature when:

(i) submission to that conduct is made either explicitly or
implicitly a term or condition of employment;

By(ii) submission to or rejection of such conduct by an individual is
used as a component of the basis for employment decisions affecting that
individual; or

€E)Miii) the conduct has the purpose or effect of substantially
interfering with an individual’s work performanee or creating an intimidating,

hostile, or offensive work environment.

(B) Sexual harassment need not be severe or pervasive in order to be
unlawful pursuant to this subchapter.

& sk ok

(16) “Harass” means to engage in unwelcome conduct based on an
employvee’s race, color. religion, national origin, sex, sexual orientation,
gender identity, ancestry, place of birth, age, crime victim status, or physical
or mental condition that interferes with the employee’s work or creates a work
environment that is intimidating, hostile, or offensive. In determining whether
conduct constitutes harassment:

(A) The determination shall be made on the basis of the record as a
whole, according to the totality of the circumstances, and a single incident may
constitute unlawful harassment.

(B) Incidents that may be harassment shall be considered in the
aggregate with varying types of conduct and conduct based on multiple
characteristics viewed in totality, rather than in isolation.

(C) Conduct may constitute harassment, regardless of whether:

(i) the complaining emplovee is the individual being harassed;

(ii) the complaining emplovee acquiesced or otherwise submitted
to or participated in the conduct;

(iii) _ the conduct is also experienced by others outside the
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protected class involved in the conduct;

(iv) the complaining employee was able to continue carrying out
the emplovee’s job duties and responsibilities despite the conduct;

(v) the conduct resulted in a physical or psychological injury: or

(vi) the conduct occurred outside the workplace.
Sec. 3. 9V.S.A. § 4501 is amended to read:
§ 4501. DEFINITIONS

As used in this chapter:

& sk ok

(12)(4) “Harass’ means to engage in unwelcome conduct that detracts
from, undermines, or interferes with a person’s:

(i) use of a place of public accommodation or any of the
accommodations, advantages, facilities, or privileges of a place of public
accommodation because of the person’s race, creed, color. national origin,
marital status, sex, sexual orientation, gender identity, or disability; or

(ii) _terms, conditions, privileges, or protections in the sale or
rental of a dwelling or other real estate, or in the provision of services or
facilities in connection with a dwelling or other real estate, because of the
person’s race, sex, sexual orientation, gender identity, age, marital status,
religious creed, color, national origin, or disability, or because the person
intends to occupy a dwelling with one or more minor children, or because the
person is a recipient of public assistance, or because the person is a victim of
abuse, sexual assault, or stalking.

(B) Notwithstanding any judicial precedent to the contrary, harassing
conduct need not be severe or pervasive to be unlawful pursuant to the
provisions of this chapter. _In determining whether conduct constitutes
unlawful harassment:

(i) The determination shall be made on the basis of the record as a
whole, according to the totality of the circumstances, and a single incident may
constitute unlawful harassment.

(ii) Incidents that may be harassment shall be considered in the
aggregate with varying types of conduct and conduct based on multiple
characteristics viewed in totality, rather than in isolation.

(iii) Conduct may constitute unlawful harassment, regardless of

whether:

(1) the complaining person is the person being harassed;
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(1l) the complaining person acquiesced or otherwise submitted
to or participated in the conduct;

(Ill) the conduct is also experienced by others outside the
protected class involved in the conduct;

(1V) despite the conduct, the complaining person was able to:

(aa) use the place of public accommodation or any of the
accommodations, advantages, facilities, or privileges of the place of public
accommodation; or

(bb) enjoy the benefit of applicable terms, conditions,
privileges, or protections in the sale or rental of the dwelling or other real
estate, or to obtain services or facilities in connection with the dwelling or
other real estate;

(V) the conduct resulted in a physical or psychological injury;

(VI) __the conduct occurred outside the place of public
accommodation or the dwelling or other real estate.

(C) Behavior that a reasonable person with the same protected
characteristic would consider to be a petty slight or trivial inconvenience shall
not constitute unlawful harassment or discrimination pursuant to this chapter.

(D) The provisions of this subdivision (12) shall not apply to any
action _brought under this chapter pursuant to the provisions of 16 V.S.A.

$ 570f.
Sec. 4. 9V.S.A. § 4503 is amended to read:

$ 4503. UNFAIR HOUSING PRACTICES

& sk ok
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[Repealed. ]
Sec. 5. EFFECTIVE DATE

This act shall take effect on July 1, 2023.




